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708; Brown v. Ins. Co., 89 Tex. 590; Virginia Fire Ins. Co. v. Cummings, 
— Tex. — , 78 S. W. Rep. 716; Phoenix Ins. Co. v. Schwartz, 115 Ga. 113. In 
the present case the court held that the policy was not avoided before the 
loss, even though plaintiffs did not keep their books in a safe place, but that it 
became void only upon failure to produce the books when called for. Thus 
it was held not to fall within the provision of the Code. In a recent Ten- 
nessee case, it was held that the iron safe clause was invalid as coming within 
the provisions of the Code § 3306, that no warranty, unless made with intent 
to deceive or unless the matter represented increased the loss, shall defeat 
the policy. Continental Fire Ins. Co. v. Whittaker & Dillard, — Tenn. — , 
79 S. W. Rep. 119. As to just what will amount to a waiver is a matter on 
which the decisions differ. Under facts similar to those here noted, it was 
held in Mitchell v. Miss. Home Ins., 72 Miss. 53, that the benefit of the clause 
was thereby waived. See also as to waiver Parsons v. Knoxville Fire Ins. 
Co., 132 Mo. 583; Germania Fire Ins. Co. v. Hick, 125 111. 351; Robinson v. 
Aetna Fire Ins. Co., 135 Ala. 650; Sowers v. Mut. Fire Ins. Co., 113 Iowa 551. 

Insurance, Fire — Property in Hands of Bailee — Adoption of Contract. 
— Defendant, being engaged in the manufacture, sale, and repairing of car- 
riages, etc., procured a policy of insurance covering its goods and all materials 
and supplies used in its business, "either its own or held by it in trust or on 
commission or in storage or for repairs." The insured property, including a 
carriage belonging to plaintiff which was at defendant's shop for repairs, was 
destroyed by fire. Defendant, in settling with the insurance company, did 
not claim to recover the value of the carriage, but only so much as was due 
it thereon for the repairs, although plaintiff had notified both it and the 
insurance company, immediately after the fire, of her intention to claim 
indemnity under the policy. Held, that the policy covered the whole value of 
the carriage, and that plaintiff could recover of defendant her proportional 
share of the insurance less the amount due for repairs. lohnson v. Chas. 
Abresch Co. (1904), — Wis. — , 101 N. W. Rep. 395. 

Though two of the justices dissented from the holding, it seems to be fully 
in accord with the great weight of precedent. Warehousemen, commission 
men, common carriers and bailees generally have such an insurable interest 
in the bailed goods that they may insure them for their full value, either 
with or without the knowledge of the owner, and the latter may adopt the 
contract after the occurrence of the loss, as in this case. See May on 
Insurance, Vol. I., pp. 80, 95; Home Ins. Co. v. Balto. Warehouse Co., 93 
U. S. 527; Calif. Ins. Co. v. Union Compress Co., 133 U. S. 387; Pelzer Mfg. 
Co. v. St. P. Fire & Marine Ins. Co., 41 Fed. Rep. 271 ; Johnson v. Campbell, 
120 Mass. 449 ; Fire Ins. Assn. of Eng. v. Mer. & Miners' Trans. Co., 66 Md. 
339. Defendant in the principal case, being under § 2607, Rev. St s 1898, 
plaintiff's trustee as to the insurance, and having failed to fulfill his duty to 
collect the same, was liable for the resulting damages. 

Malicious Prosecution — Probable Cause — Damages. — Defendants were 
engaged in a wholesale business, and they employed one Borchardt as a sales- 
man, with the authority to collect bills from his customers. Borchardt became 
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a defaulter, and the plaintiff was employed by the defendants as a creditman 
during the period covered by the defalcations on the part of Borchardt. The 
defendants sent out monthly statements of accounts to all their customers, 
for the purpose of having a check upon their salesmen. The plaintiff was in 
a position to suppress these statements to the customers of Borchardt, and 
they failed to reach their destination. After the embezzlement was discovered, 
plaintiff advised against an investigation, and was known to have received 
large sums of money from Borchardt prior to the discovery, and in a short 
time he resigned without cause, and became associated with Borchardt. On 
advice of counsel, plaintiff was indicted as an accomplice of Borchardt. In 
this action for malicious prosecution the question of probable cause held, to 
be for the jury, and a verdict of $25,000 for malicious prosecution not exces- 
sive. Rawson v. Leggett (1904), — N. Y. Sup. Ct. — , 90 N. Y. Supp. 5. 

The defendants urge that the plaintiff did not satisfy the rule which 
requires him to prove that the prosecution was both malicious and without 
probable cause. Haszard v. Flury, 120 N. Y. 223, 227 ; 24 N. E. 194, 195 ; and 
that the facts in the case would lead a discreet and prudent person to believe 
that the crime was committed by the plaintiff, Anderson v. How, 116 N. Y. 
336, 338; 22 N. E. 695, 696. The court distinguished between malice and 
probable cause (Heyne v. Blair, 62 N. Y. 19), and an honest belief founded 
upon reasonable grounds is not sufficient. Farnam v. Feeley, 56 N. Y. 451, 
454. The court was of the opinion that the salient circumstances revealed 
by the evidence permitted contrary inferences, and there was no error in sub- 
mitting the question of probable cause to the jury. Fagnan v. Knox, 66 N. Y. 
525, 527; Wass v. Stephens, 128 N. Y. 123, 28 N. E 21. Where the verdict 
is not induced by prejudice, passion or malice, the law allows a wide latitude 
of discretion in actions of this class, and places no general limit upon the 
amount of recovery. Volts v. Blackmar, 64 N. Y. 440. A large number of 
cases are cited in support of the principal case, and the recent decisions in 
Rulison v. Collins, — Ind. T. — , 82 S. W. 748; Charlton v. Markland, — Wash. 
— , 78 Pac. Rep. 132, are in point. However, a strong dissenting opinion was 
expressed as to the want of probable cause. 

Malicious Prosecution — Search Warrants. — Defendant had procured 
issuance of a search warrant, charging plaintiff with theft of certain goods. 
The goods were not found and defendant did not further prosecute the 
charge. Held, an action will lie for maliciously and without probable cause 
procuring the issuance and execution of a search warrant for alleged stolen 
goods. Spongier v. Booze (1904), — Va. — , 49 S. E. 42. 

A demurrer to the declaration was sustained in the court below on the 
ground that it failed to allege that the charges contained in the search warrant 
were tried on their merits, and that plaintiff was adjudged innocent. That 
action will lie in such cases seems well established. Miller v. Brown, 3 Mo. 
94; Olson v. Tvete, 46 Minn. 225; 48 N. W. 914, Whitson v. May, 71 Ind. 269. 
The rule as to what constitutes a termination of the proceedings sufficient 
to give ground for action is thus stated by Judge Cooley: "The technical 
prerequisite is only that the particular prosecution be disposed of in such 



